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TAXES 
 
Clinton Proposes Wall Street Reform That 
Includes High Frequency Trading Tax 
 
Key Points: 

 Proposal targets high-frequency trading 
involving “excessive levels of order 
cancellations” 

 
Former Secretary of State and Senator Hillary 
Rodham Clinton’s proposal to reform the 
financial services industry includes 
implementing what is labeled as a tax on high-
frequency trading. The plan would penalize 
traders who submit and then retract “excessive 
levels” of stock orders by charging a fee for 
transactions they cancel. The exact amount of 
the tax and other details are not spelled out in 
the proposal.  Critics of high-frequency trading 
argue that relying on orders that are never 
executed is a hallmark of unfair markets and 
manipulation, while the industry said the tax 
would be a disincentive for equity traders who 
make markets and provide liquidity by 

submitting a high level of buy and sell orders 
every day. 
 
Senate Finance Leadership Sends Letter to 
VW About Tax Credits  
 
Key Points: 

 Committee leadership is reviewing if VW 
purposely made misrepresentations to qualify 
vehicles for the Alternative Motor Vehicle 
Tax Credit 

 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) and Ranking Member Ron 
Wyden (D-OR) sent a letter to Volkswagen 
(VW) requesting information regarding the 

This Week in Congress 

 House – The House passed H.R. 702, to lift the ban on U.S. crude oil exports; and the 
“Homebuyers Assistance Act” (H.R. 3192) to prohibit the Consumer Financial 
Protection Bureau from enforcing a Dodd-Frank mortgage disclosure rule until February 
1, 2016.  

 Senate – The Senate agreed to the conference report to accompany the “National 
Defense Authorization Act for Fiscal Year 2016” (H.R.1735). The cloture motion on 
the “FY 2016 Energy and Water Appropriations Act” (H.R.2028) was not agreed to.  

 
Next Week in Congress 

 House – The House will be in recess. 

 Senate – The Senate will be in recess.  
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company’s use of “defeat devices” in its diesel 
cars. The letter also asked the company to 
provide all certifications and quarterly reports 
related to its eligibility for U.S. tax credits. The 
senators wrote “[t]his activity raises questions 
of whether Volkswagen made false 
representations to the U.S. government in its 
certification for federal tax subsidies,” and 
reported over $50 million in tax subsidies could 
have been awarded to consumers who 
purchased the vehicles. The letter asked that 
VW provide the requested documentation by 
October 30. 
 
Ways and Means Reviews Tax Treatment 
of Higher Education Institutions  
 
Key Points: 

 Legislation is expected to be introduced 
requiring universities and colleges to use 
endowment earnings to help supplement tuition 
costs 

 
The House Ways and Means Committee’s 
Oversight Subcommittee held a hearing on 
rising tuition costs and tax policies as they 
apply to universities and higher education, 
focusing much of the hearing on rising costs of 
education and whether schools are using 
resources like endowments to help address the 
costs.  Currently, university endowments and 
their earnings are not taxable, and they have no 
requirement to distribute or spend funds 
annually like some other tax-exempt entities. 
The Subcommittee discussed the possibility of 
eliminating or rolling back university tax 
provisions unless endowments are used to 
offset tuition costs. Representative Tom Reed 
(R-NY) said he will introduce legislation to 
change the tax code to require colleges to 
allocate earnings, but not principal, to tuition 
relief if they want to maintain favorable tax 
treatment. The bill would require that schools 
dedicate at least 10 percent of that investment 

income to tuition assistance. There are 
approximately 90 schools with endowment 
holdings worth more than $1 billion.  
 
Republican Presidential Candidate 
Releases Tax Proposal  
 
Key Points: 

 Governor Jindal proposes significant overhaul 
of the current personal and corporate tax 
structure 

 
Governor Bobby Jindal (R-LA) introduced his 
tax plan that is aimed at reducing the tax 
burden and simplifying the code. Jindal’s 
proposal includes three tax brackets (two 
percent, ten percent, and twenty-five percent) 
and eliminates the personal exemption and 
standard deduction. The plan also eliminates 
the Alternative Minimum Tax and all itemized 
deductions, except for charitable contribution 
deduction and the mortgage deduction, which 
would have no personal exemption phase-out 
or Pease limitation. The Jindal plan establishes 
a tax-free savings account up to $30,000 per 
year that would cover retirement and other 
savings like college, grandfathering existing 
plans.  The plan also retains the Earned 

Upcoming Dates 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
November 5: Treasury’s projection of 
when “extraordinary measures” will be 
exhausted and the debt limit will need 
to be increased 
November/December: CBO’s 
estimate of when the debt limit will 
need to be raised 
December 11: The short-term FY 2016 
CR expires 
March 31, 2016:  FAA extension expires  
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Income Tax Credit.  
 
On the corporate side, Jindal’s plan move the 
U.S. to a territorial tax system and includes a 
one-time eight percent repatriation tax on 
income earned abroad prior the law change. 
The proposal ends double corporate taxation 
by integrating the corporate and individual 
income taxes and taxing income once.  Capital 
gains and dividends would be taxed as ordinary 
income. The proposal treats all passthrough 
entities the same, and includes immediate 
expensing of capital investments for these 
entities while eliminating the deduction for 
interest expenses.  
 
OECD Releases Long Awaited BEPs Plans 
On Corporate Tax Evasion  
 
Key Points: 

 OECD released a sweeping new plan of 15 
reports to address corporate tax evasion 

 
The Organization for Economic Cooperation 
and Development (OECD) released its final 
plan to counter corporate tax avoidance on 
Monday, October 5.  The guidance addressed 
transfer pricing and the status of “permanent 
establishment” rules for digital transactions, 
and country-by-country reporting, among a 
number of other issues. The country-by-
country reporting will require companies to 
detail, by location, where they make money and 
pay their taxes. The new rules will only apply to 
corporations with $750 million in annual 
revenue, and information sharing is limited to 
tax authorities. Under the final rule, American 
businesses will file disclosures with the 
Department of the Treasury (Treasury) and the 
Internal Revenue Service (IRS), which can then 
share it with tax authorities in other countries 
where the U.S. has tax treaties or information-
sharing agreements.  
 

Senate Finance Committee Chairman Orrin 
Hatch (R-UT) and House Ways and Means 
Committee Chairman Paul Ryan (R-WI) are 
challenging Treasury’s authority to implement 
the disclosure requirement and question the 
logic of trading proprietary information with 
other countries. Ryan also said the 
recommendations could burden American 
businesses and put more pressure on them to 
move abroad. 
 
While the OECD countries would then have to 
adopt these standards, they are not self-
effecting; many countries including non-
OECD countries are already implementing 
some of the concepts without waiting for the 
OECD and without every fine point in the 
proposal.  For example, in August, Australia 
released a draft law implementing a country-by-
country reporting regime. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
TRADE 
 
Agreement on Trans-Pacific Partnership 
Reached; Receives Lukewarm 
Congressional Response  
 
Key Points: 

 Text of historic deal has not been publicly 
released, expected to be made public within 30 
days  

 Several Congressional leaders appear skeptical 
of the deal 

 
The U.S. and eleven other Pacific Rim 
countries reached a historic trade agreement 
this week after almost six years of negotiations. 
Under the agreement, the Trans-Pacific 
Partnership (TPP), trade barriers and tariffs will 
be eliminated or reduced and rules will apply in 

http://www.williamsandjensen.com/
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areas like labor, the environment and e-
commerce.  
 
The agreement will be considered under a set 
of timelines and procedures set out in the 
Trade Promotion Authority (TPA) legislation 
that provides deadlines and timelines for 
action, but also includes points at which the 
process can be paused. Moreover, since much 
the TPA process includes rule changes for 
Congress, Congress can also act to “turn off” 
some of the deadlines.  As a general matter, 
however, TPA will allow Congress to consider 
and vote on an up-or-down basis the legislation 
that would implement the TPP sometime in the 
future. 
 
Although the text of the final agreement has 
not been made public yet, lawmakers have 
expressed concern the deal contains a number 
of issues, including protecting intellectual 
property; addressing currency manipulation; 
market access for agriculture; and product- and 
sector-specific carve-outs.  
 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) issued a statement that read the 
deal “appears to fall woefully short,” while 
House Ways and Means Committee Chairman 
Paul Ryan (R-WI) is waiting to review the deal, 
stating “it’s going to take some time to scrub 
through this agreement, to render final 
judgment.” Senate Leader Mitch McConnell 
(R-KY) said that “serious concerns have been 
raised on a number of key issues” and said the 
deal “demands intense scrutiny by Congress.” 
United States Trade Representative 
Ambassador Michael Froman began briefing 
lawmakers on the final deal this week, and 
stated he is “confident that people will see this 
as a very strong deal, very much consistent with 
the directives of Congress with regard to trade 
promotion authority.”  He has indicated that 
certain areas, like protection of patent 

protection for biologic drugs, repre4sent the 
best deal that they could get; while many in 
Congress and the industry argue the final deal 
falls far short of current standards and a 
reasonable deal. 
 
Presidential candidates have also weighed in on 
the agreement with Democratic frontrunner 
former Secretary of State and Senator Hillary 
Clinton opposing the TPP deal, saying “I am 
not in favor of what I have learned about it.” 
Some Republican candidates such as former 
Florida Governor Jeb Bush, Senator Marco 
Rubio (R-FL) and Ohio Governor John Kasich 
have indicated they are inclined to support the 
agreement.  
 
Given the timeline for the consideration of any 
deal would make it mid-2106, and given the 
initial reaction from some, the TPP deal seems 
likely to become a post-election issue late in 
2016. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
  
FINANCIAL SERVICES 
 
House Small Business Committee Holds 
Hearing on the EMV Deadline 
 
Key Points: 

 Several Members raised concerns with the cost 
of EMV adoption to merchants and issuers.  

 Chairman Steve Chabot indicates the 
Committee will hold another EMV hearing. 
 

On October 7, the House Small Business 
Committee held a hearing entitled “The EMV 
Deadline and What it Means for Small 
Businesses.” Chairman Steve Chabot (R-OH) 
noted in a statement that October 1 marked the 

http://www.williamsandjensen.com/
http://www.finance.senate.gov/newsroom/chairman/release/?id=375cadf7-3bd9-4529-9fe1-62dbdabf8b6a
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deadline for implementing new Europay, 
Mastercard and Visa (EMV) chip card 
technology. He said that the shift from 
magnetic stripe cards to cards embedded with 
chips adds an additional layer of security to 
every purchase. He suggested that many 
consumers are not aware of this technological 
shift and have not yet used chip cards. He 
stated that small retailers are worried about the 
cost of implementing these new payment 
terminals, the time required to train staff on 
how to use them, and with helping consumers 
learn how to use them. Chabot noted that 
many credit card companies are behind in 
issuing new cards to customers, which creates 
issues in sorting out liability in cases of cyber 
theft. Chabot noted that the EMV transition 
has been motivated by the private sector and 
not by government regulation. He emphasized 
that he did not call the hearing to “take sides”, 
but that the Committee will hold a second 
hearing in a couple of weeks to receive 
testimony from small businesses and retailers. 
 
Ranking Member Nydia Velazquez (D-NY) 
said the U.S. has lagged behind other countries 
in moving away from magnetic stripe cards. 
Velazquez said EMV is a step in the right 
direction, but implementation has been slow by 
both issuers and merchants. She stated that the 
main barriers to adoption by small merchants 
are lack of awareness, cost, and disputes about 
verification methods. She said merchants feel 
PINs are more secure, while the issuers 
endorse the use of signatures. She suggested 
that other ways to protect consumers include 
biometrics and tokenization.  
 
Chabot and Representatives Cresent Hardy (R-
NV), Blaine Luetkemeyer (R-MO), Aumua 
Amata Coleman Radewagen (R-American 
Samoa), Mike Bost (R-IL), Brenda Lawrence 
(D-MI) and Donald Payne Jr. (D-NJ) raised 

concerns with the cost of EMV adoption to 
merchants and issuers.  
 
Clinton Campaign Releases Financial 
Regulation Proposal 
 
Key Points: 

 The Clinton proposal would impose a “risk 
fee” on the liabilities of the largest financial 
institutions. 

 The proposal also calls for, among other 
policies, a high frequency trading tax, increased 
oversight of the “shadow banking” system, 
more authority for the Financial Stability 
Oversight Council (FSOC), reforms to equity 
market structure rules, stricter leverage 
requirements for broker-dealers, and enhanced 
reporting requirements for hedge funds and 
private equity firms. 

 
On October 8, the Democratic presidential 
candidate former Secretary of State and Senator 
Hillary Clinton released a plan for increased 
regulation of the financial sector. The plan 
focuses of four primary themes: (1) “Defend 
Dodd-Frank”; (2) “Tackle dangerous risks in 
the financial system”; (3) “Hold both 
individuals and corporations accountable when 
they break the law or put the system at risk”; 
and (4) “Ensure that the financial sector serves 
the interests of investors and consumers, not 
just itself.” The plan emphasizes that as 
President, Clinton would veto any attempts to 
weaken the Dodd-Frank Act (DFA). 
 
The Clinton financial regulation plan included 
the following proposals: 

 “Impose a “risk fee” on the largest 
financial institutions”, which would  
“charge a graduated risk fee every year 
on the liabilities of banks with more 
than $50 billion in assets and other 
financial institutions that are designated 
by regulators for enhanced oversight.” 

http://www.williamsandjensen.com/
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 “Require firms that are too large and 
too risky to be managed effectively to 
reorganize, downsize, or break apart.” 

 “Strengthen oversight of the “shadow 
banking” system to reduce risk.” The 
plan states that this would include: 
imposing margin and collateral 
requirements on repurchase agreements 
and other short term securities 
financing transactions: increasing public 
disclosure for repurchase agreements; 
increasing leverage restrictions and 
liquidity requirements for broker-
dealers; increasing regulatory reporting 
requirements for hedge funds and 
private equity firms; reviewing  recent 
money market fund regulatory changes; 
enhancing transparency requirements 
and disclosure for exchange-traded 
products; and strengthening the 
Financial Stability Oversight Council 
(FSOC) “to tackle risks in the shadow 
banking system.” 

 Institute a tax aimed at “harmful” high-
frequency trading that involve 
“excessive levels or order 
cancellations”. 

 Ask the Securities and Exchange 
Commission (SEC) to reform the stock 
market trading rules “to ensure equal 
access to markets and information, 
increase transparency, and minimize 
conflicts of interest.” 

 “Create compensation rules to curb 
behavior that puts our financial system 
at risk.” 

 “Strengthen the Volcker Rule to reduce 
risk.” 

 “Enhance transparency in the banking 
system.” 

 “Enhance international cooperation to 
curb excessive risk-taking.” 

 “Bolster the financial system’s defenses 
against the threat of cyber attacks.” 

 Hold individuals accountable when they 
break the law, including ensuring that 
fines hit executive bonuses, that 
culpable executives bear some of the 
costs, that those convicted of 
“egregious crimes” are prohibited from 
employment in the industry, that the 
statute of limitations for major financial 
fraud is extended, and that legislation 
would “clarify that inside trading 
prosecutions to not require knowledge 
that the source disclosed the inside 
information for personal benefit”.  

 Limit the “overuse of deferred 
prosecution and non-prosecution 
agreements” and establish prosecutorial 
guidelines for these agreements. 

 “Require that firms admit wrongdoing 
and the underlying facts as a condition 
of settlement agreements.” 

 Increase corporate settlement 
transparency. 

 “Restrict SEC waivers when companies 
engage in repeated egregious conduct.” 

 Increase funding for the Department of 
Justice, SEC, and Commodity Futures 
Trading Commission (CFTC) for more 
enforcement of laws. 

 Make the SEC and CFTC independent 
from the Congressional appropriations 
process. 

 “Increase maximum penalties for SEC 
and CFTC enforcement actions.” 

 Increase rewards for whistleblowers. 

 Protect consumers from “unfair and 
deceptive practices”. 

 
Upcoming Hearings and Events 
 
October 15 

http://www.williamsandjensen.com/
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SEC Investor Advisory Committee:  The 
Securities and Exchange Commission (SEC) 
will hold a meeting of its Investor Advisory 
Committee (IAC). The meeting is scheduled to 
include discussions of market structure 
developments, exchange traded fund (ETF) 
pricing, and SEC enforcement priorities. 
 
October 22 
Housing: The House Financial Services 
Committee will hold a hearing entitled “The 
Future of Housing in America: 50 Years of 
HUD and its impact on Federal Housing 
Policy.” 
 
Consumer Advisory Board: The Consumer 
Financial Protection Bureau (CFPB) Consumer 
Advisory Board (CAB) will hold a meeting to 
discuss arbitration, trends and themes in the 
marketplace, and reaching limited English 
speaking consumers. 
 
Puerto Rico: The Senate Energy and Natural 
Resources Committee will hold a hearing to 
discuss Puerto Rico’s economy and debt. 
 
October 22-23 
Office of Financial Research Conference: 
The Office of Financial Research (OFR) will 
host a conference to “explore how methods 
from diverse fields, such as system analysis, 
agent-based modeling, and data visualization, 
can be used to identify, measure, monitor, and 
mitigate risks in the financial system.’ The 
conference will also “examine how risk is 
measured, monitored, and mitigated in other 
sectors and contexts…; how stakeholders make 
tradeoffs between stability, efficiency, and 
innovation in these contexts; and how lessons 
from these contexts can be applied to the 
financial system.” 
 
October 27 

Equity Market Structure: The Securities and 
Exchange Commission (SEC) Equity Market 
Structure Advisory Committee (EMSAC) will 
hold its second meeting to focus on Rule 610 
and the regulatory structure of exchanges and 
other trading venues. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
House Votes on Crude Oil Export 
Legislation  
 
Key Points: 

 On October 9, the House passed legislation to 
end the 40-year old ban on crude oil exports.  

 While the Administration has warned that the 
President would veto the bill as passed, Senate 
Democrats have expressed interest in a 
potential package that would tie crude oil 
exports to incentives for renewable energy.   

 
On October 9, the House of Representatives 
voted 269-159 to approve legislation to repeal 
the statutory prohibitions on exports of crude 
oil (H.R. 702). The legislation, introduced by 
Representative Joe Barton (R-TX), which the 
House Energy and Commerce Committee 
approved on September 17, by a 31-19 vote.  
 
Proponents of the legislation overcame late 
opposition from conservative organizations. 
The groups raised objections to a provision 
added to the bill that would authorize 
additional funds for the Maritime Security 
Fleet. The provision was intended to allay 
concerns regarding the potential impact of the 
legislation on U.S. shipping. The House voted 
109-306 to defeat an amendment to strip out 
the Maritime Security Fleet provision.    

http://www.williamsandjensen.com/
https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac101515-agenda.htm
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The Senate is not expected to debate and vote 
on oil export legislation as a free-standing bill. 
A potential scenario for Senate action on crude 
oil exports is its inclusion in a larger legislative 
package. Senate Democrats have repeatedly 
raised the prospect of pairing repeal of the 
export ban with some proposal that encourages 
renewable energy. Senator Mark Warner (D-
VA), considered a key potential Democratic 
supporter of lifting the export ban, has 
articulated the interest of some Senate 
Democrats in developing a compromise 
package. In a statement at the Senate Banking 
Committee markup of export legislation 
Warner said: “[w]hile I believe there are strong 
arguments to lifting the ban on crude oil 
exports, I think we are at an unique time where 
we can think about ways to incorporate 
measures into a larger package.” 
 
On October 7, the Obama Administration 
warned that the President would veto H.R. 702. 
The Statement of Administration Policy 
declared that “[l]egislation to remove crude 
export restrictions is not needed at this time.”  
  
EIA Releases Winter Energy Outlook 
 
Key Point: 

 The Energy Information Administration 
released its “Short-Term Energy and Winter 
Fuels Outlook”, which includes projections of 
energy commodity prices and supplies.    

 
On October 6, the National Association of 
State Energy Officials (NASEO), the Energy 
Information Administration (EIA) and the 
Department of Energy’s Office of Electricity 
Delivery and Energy Reliability held the annual 
“Winter Energy Outlook Conference“. The 
conference featured the release of the EIA’s 
“Short-Term Energy and Winter Fuels 
Outlook“.    

  
In his presentation, EIA Deputy Administrator 
Howard Gruenspecht explained that EIA 
expects heating fuel prices for homes that heat 
with natural gas, propane, and heating oil to be 
lower than prices last winter; residential 
electricity prices are expected to be about the 
same as last winter. He said the latest long-
range forecast projects winter temperatures east 
of the Rocky Mountains to be warmer than last 
winter. He noted this winter is expected to be 
12 percent colder than last winter in the West. 
He predicted that, compared to last winter, 
heating oil bills will be 25 percent lower, 
propane bills will be 18 percent lower, and 
natural gas bills will be 10 percent lower.  
 
Natural Gas: 
 
Gruenspecht said that as of September 25, 
inventories of natural gas in working storage 
were 15 percent above year-ago levels and dry 
natural gas production this winter is projected 
to 1.8 Bcf (billion cubic feet)/day (2 percent) 
higher than last winter. He explained that the 
projected Henry Hub spot price this winter 
averages $2.92/MMBtu, however, 
transportation constraints for delivering natural 
gas to Northeast consumers, especially in New 
England, could contribute to localized price 
volatility during periods of very cold 
temperatures. He indicated natural gas 
inventories on September 25 were 454 Bcf 
higher than last year and 152 Bcf above the 
previous five-year average. 
 
Heating Oil: 
 
Gruenspecht noted Brent crude oil spot prices 
are expected to average $52 per barrel this 
winter and distillate stocks in the Northeast 
totaled 45.1 million barrels on September 25, 
15.8 million barrels above the same time last 
year. He predicted that unless severely cold 

http://www.williamsandjensen.com/
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temperatures in the Northeast coincide with 
severely cold temperatures in Europe, ample 
supplies should be available to meet heating oil 
demand. He explained that lower crude oil 
prices will translate to lower residential heating 
oil prices. 
 
Propane: 
 
Gruenspecht said propane inventories on 
September 25 were 19 million barrels (24%) 
higher than year-ago levels, and 31 million 
barrels (45%) above the five-year average. He 
noted that most incremental inventories above 
the five-year average are on the Gulf Coast, 
distant from the regions that typically rely on 
propane for heating. He explained that that the 
Cochin Pipeline reversal and new and 
expanded rail facilities in the Midwest have 
helped address supply constraints.  
 
Electricity: 
 
Gruenspecht explained that the Northeast saw 
price spikes for wholesale electricity in the past 
two winters, mainly because of constrained 
natural gas supplies. He noted ISO–New 
England has implemented some market 
incentives for its wholesale market to help 
maintain adequate fuel supplies. He 
commented that for January, 2016 forward 
contracts for on-peak power in New England 
are trading about $90/MWh, in contrast to 
$190/MWh at this time last year; however, the 
system operator warns that loss of a major 
non-gas unit or a natural gas supply disruption 
this winter could be challenging. He indicated 
New England is working on a “Pay-For-
Performance” strategy for its forward capacity 
market to ensure future capacity will be 
available during shortage periods.  
 
Pipeline Constraints: 
 

Gruenspecht noted that natural gas pipeline 
constraints into New England may produce 
periods of localized higher wholesale pricing. 
He also reported that natural gas accounted for 
43 percent of electricity generation in New 
England in 2014, up from 30 percent in 2001. 
He explained that increased demand has 
contributed to pipeline transportation 
constraints in the New England regional 
natural gas market, particularly in cold winter 
months. 

  
Upcoming Hearings and Events 
 
October 20 
Nominations: The Senate Energy and Natural 
Resources Committee will hold a hearing on 
the following nominations: Cherry Ann 
Murray, to be Director of the Office of Science 
at the Department of Energy; Victoria Marie 
Baecher Wassmer, to be Under Secretary of 
Energy; Mary Kendall, to be Inspector General 

Overview of Upcoming Key Energy and 
Environment Dates:   
     
November 17, 2015: Deadline for 
submission of public comments on the 
EPA’s Notice of Proposed Rulemaking on 
“Oil and Natural Gas Sector: Emission 
Standards for New and Modified Sources”.    
November 30, 2015: Target date for release 
of the final Renewable Fuel Standard rule 
for blending of ethanol into the U.S. 
transportation fuels supply for 2014-2016.   
November 30, 2015: International climate 
change talks convene in Paris.   
January 8, 2016: Deadline for submission 
of public comments on the Pipeline and 
Hazardous Materials Administration’s 
Notice of Proposed Rulemaking on 
“Pipeline Safety: Safety of Hazardous 
Liquid Pipelines.” 
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at the Department of the Interior; Suzette 
Kimball, to be Director of the United States 
Geological Survey; and Kristen Joan Sarri, to 
be an Assistant Secretary of the Interior 
(Policy, Management and Budget). 
 
October 27 
Stream Protection Rule: The Senate Energy 
and Natural Resources Committee will hold a 
hearing on “the development and potential 
implementation of the Office of Surface 
Mining, Reclamation, and Enforcement’s 
proposed Stream Protection Rule.” 
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Luc Rogers contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
Senate Passes NDAA Conference Report 
 
Key Points: 

 The Senate sent the NDAA to the President 
by a veto-proof majority 

 It is unclear whether the White House will 
follow through on its veto threat 

 
On October 7, the Senate agreed to the 
Conference Report on FY 2016 National 
Defense Authorization Act (NDAA) (H.R. 
1735) by a 70-27 vote, sending the package to 
President Barack Obama who has signaled he 
would veto the bill. The White House has 
suggested that the President would veto the 
package because it would allow the Department 
of Defense (DOD) to receive funding above 
the cap on discretionary spending set in the 
“Budget Control Act of 2011” (P.L. 112-25). 
House and Senate Republicans opted to shift 
funding for programs traditionally considered 
base funding for the DOD to the Overseas 

Contingency Operations (OCO) accounts that 
have been traditionally used to fund operations 
in Iraq and Afghanistan.  
 
The White House and Congressional 
Democrats have stated that they will oppose 
allowing appropriations bills to proceed until 
Republicans negotiate a deal that would raise 
the caps on non-defense spending to equal the 
$38 billion shifted to OCO accounts. House 
Minority Leader Nancy Pelosi (D-CA) has 
stated that the caps on discretionary 
appropriations should be raised by $76 billion 
divided equally between non-defense and 
defense funding. At present, enough House 
Democrats voted against the NDAA 
Conference Report to sustain a veto should the 
White House follow through on the veto threat 
it has made. Additionally, Senate Minority 
Leader Harry Reid (D-NV) remarked that 
enough Democrats would switch their votes if 
Senate Republicans tried to override a veto.  
 
In a House Armed Services Committee 
(HASC) summary, the Committee stated that 
“the Conference Agreement is consistent with 
the House Budget Resolution which meets the 
exact amount requested by the President.” 
HASC claimed that “[t]he proposal cuts waste, 
reallocates resources to more urgent priorities, 
and makes long-needed reforms to ensure that 
America gets the most defense for its dollar.” 
HASC asserted that “[t]he agreement 
authorizes $515 billion in spending for national 
defense and an additional $89.2 billion for 
Overseas Contingency Operations (OCO) for a 
total of $604.2 billion.” HASC stated that 
“[e]xcluding an additional $7.7 billion for 
activities outside the committee’s jurisdiction, 
the total funding for national defense is 
equivalent to the President’s total request for 
$611.9 billion in defense discretionary 
spending.” HASC noted that “[a]s part of the 
Overseas Contingency Operations account, the 
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proposal funds $38.3 billion in Operation and 
Maintenance activities in support of base 
budget requirements for national defense.” 
 
Afghanistan Hearings 
 
Key Points: 

 Amidst leaks that the Administration may be 
considering keeping 5,000 troops in 
Afghanistan after 2016, the Armed Services 
Committees hear testimony from the U.S. 
commander in Afghanistan on how conditions 
may have changed 

 
This week, United States Forces—Afghanistan 
Commander and Resolute Support Mission 
Commander General John Campbell appeared 
before both the Senate and House Armed 
Services Committees. Campbell’s appearance 
before both committees was preceded by 
articles anonymously sourced that President 
Barack Obama is considering changing his plan 
to drawdown U.S. troops from Afghanistan by 
opting to keep 5,000 service members in 
country to focus on counterterrorism 
operations past 2016. Obama is reportedly 
considering the options on troop strength 
levels provided to the White House amidst 
advances by the Taliban in Afghanistan and 
wider advances by the Islamic State of Iraq and 
the Levant (ISIL).  
 
In May 2014, Obama announced his decision 
on the pace and timeline for withdrawing U.S. 
troops from Afghanistan. He remarked that 
“[a]t the beginning of 2015, we will have 
approximately 9,800 U.S. service members in 
different parts of the country, together with our 
NATO allies and other partners.” He asserted 
that “[b]y the end of 2015, we will have 
reduced that presence by roughly half, and we 
will have consolidated our troops in Kabul and 
on Bagram Airfield…[and] [o]ne year later, by 
the end of 2016, our military will draw down to 

a normal embassy presence in Kabul, with a 
security assistance component, just as we’ve 
done in Iraq.” 
 
SASC 
 
At the October 6 hearing, Chairman John 
McCain (R-AZ) stated that “we have made 
significant and steady progress in Afghanistan, 
but as U.S. military officials and diplomats have 
warned for years, I repeat for years, these gains 
are still reversible.” He said that “[a] robust and 
adaptive U.S. troop presence, based on 
conditions on the ground, not on a calendar, is 
essential to ensuring that these gains 
endure…[and] [f]ailure to adopt such a 
conditions-based plan, these experts have 
warned, would invite the same tragedy that has 
unfolded in Iraq since 2011.” McCain said that 
“[i]f we’ve learned anything from that 
nightmare, it is that wars do not end just 
because politicians say so…[and][t]he evidence 
of that is already clear in Afghanistan.” He 
claimed that “[s]ince President [Barack] Obama 
hailed the end of combat operations in 
Afghanistan last year, the Islamic State of Iraq 
and the Levant (ISIL) has arrived on the 
battlefield and the Taliban have launched a 
major offensive to take territory across the 
country, as we saw most recently in the key 
Syria city of Kunduz.” McCain asserted that 
“[i]t’s not too late for President Obama to 
abandon this dangerous course and adopt a 
plan for U.S. troop presence based on 
conditions on the ground, but time is of the 
essence and continued delays by the White 
House are hurting our national security interest 
and those of our partners in Afghanistan and 
beyond.” 
 
Ranking member Jack Reed (D-RI) remarked 
that “[t]he Administration is in the process of 
considering options for the size and authorities 
of the U.S. military presence in Afghanistan in 
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2016 and beyond.” He said that “I strongly 
believe that the U.S. force posture in 
Afghanistan going forward, should be shaped 
and resourced to enable you General, to 
achieve your missions objectives based on 
conditions on the ground.” Reed contended 
that “[w]e should also take into account our 
regional counter terrorism requirements, 
including against Al Qaeda and an apparent 
growing presence of ISIL in determining the 
posture of the U.S. military presence in 
Afghanistan.” He stated that “[s]ecurity in 
Afghanistan depends not only on our training 
and advising the Afghan security forces but 
also on whether those forces believe there’s an 
Afghan leadership that they’re willing to 
support and defend.”  
 
Campbell said that “[f]irst, I would like to 
discuss the tragic loss of lives in the strike on 
the hospital in Kunduz…[and] [o]n Saturday 
morning, our forces provided close air support 
to Afghan forces at their request.” He stated 
that “[t]o be clear, the decision to provide [air 
support] was a U.S. decision made within the 
U.S. chain of command.” Campbell remarked 
that “[a] hospital was mistakenly struck…[but] 
I assure you that the investigation will be 
thorough, objective and transparent.” He said 
that “[o]nly a few years ago, our coalition 
numbered over 140,000 military 
personnel…[and] [n]ow, our force is comprised 
of fewer than 14,000, of which approximately 
10,000 are U.S. servicemen and women.” 
Campbell said that “I have offered my chain of 
command several options for our future lay 
down in 2016 and beyond…[and] [i]t was 
envisioned in mid-2014 that we would 
transition to a normalized embassy presence by 
January 2017.” He added that “[t]hat remains 
our planning assumption.”  
 
Campbell asserted that “[s]ince that time, much 
has changed…[and] [w]e have seen the rise of 

Daesh, an increased Al Qaida presence in 
Afghanistan due to Pak mil[itary] operations 
and now we have strong partners in President 
Ghani and Chief Executive Abdullah.” He said 
that “[a]s a result, I put forward 
recommendations to adjust this new 
environment, while addressing our core 
missions, train, advise and assist the Afghan 
security forces and conduct counterterrorism 
operations to protect the homeland.” 
 
McCain said that “the President on 27, May, 
2014, made a long statement, said by the end of 
2016, our military will draw down to a normal 
embassy presence in Kabul with a security 
assistance component…just as we have done in 
Iraq.” He asked “General, in your opinion, do 
the conditions on the ground warrant a change 
to the current plan for the drawdown of U.S. 
troops in Afghanistan.” Campbell responded 
that “based on conditions on the ground, based 
on the transitions I have talked about, I do 
believe that we have to provide our senior 
leadership options different than the current 
plan that we’re going with, absolutely.” He 
added that “when the President made that 
decision, it did not take into account the 
change over the last two years.” Reed wanted 
to know “from your perspective, operationally 
and politically, the Afghans are making a 
commitment that justifies continued support by 
the United States and NATO.” Campbell said 
that “without a doubt…[a]bsolutely.”  
 
HASC 
 
At the October 8 hearing, Chairman Mac 
Thornberry (R-TX) stated that “[m]y view is 
we’re in Afghanistan today for the same reason 
we were in Afghanistan in the fall of 2001, to 
prevent it from becoming a safe haven for 
terrorists for attacking us.” He claimed that 
“Afghanistan is always going to be attractive 
for terrorism, because of its history, because of 
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its ungoverned spaces, because of its narcotics 
and the financing.” Thornberry stated that 
“without us there, until the Afghan government 
is able to provide for its own security, we have 
a lot at stake there…[and] [w]e also have a 
government that’s willing to work with us, and 
we haven’t always had that.” 
 
Ranking Member Adam Smith (D-WA) stated 
that “I’ve often said that I wish that we didn’t 
have national security interests in Afghanistan 
and Pakistan…[because][i]t’s a very, very 
difficult place to work with.” Smith conceded 
that “we do have national security interests in 
Afghanistan and Pakistan, and they are 
precisely the ones the Chairman said.” He 
added that “[m]any different terrorist groups, 
not just Al Qaida, would love to make a safe 
haven out of the ungoverned spaces and the 
difficulties that are there…[and] [s]o, trying to 
maintain some stability in Afghanistan -- and it 
is, as the Chairman said, good that we have a 
partner in President Ghani, that we did not 
really have for a long period of time…[t]hat 
gives us some hope.” Smith said he wanted to 
hear from Campbell “what our troop levels 
should be…what the utility of that is…[w]hat 
are we need them for…[and] [w]hat is going to 
be critical in the next year or two, or three.” 
 
Thornberry said that “[m]y impression is, and 
you can correct me if I’m wrong, the Afghans 
are willing to stand up and fight for 
themselves.” Campbell responded that “you’re 
absolutely right…[and] [i]n the Afghan Security 
Forces, the Afghan people in general are 
warriors and they want to protect their 
homeland, and the Afghan people absolutely 
think that the Afghan Army and police -- they 
rank them as their number one institution in 
the country.” Smith asked “about the relations 
between Afghanistan and Pakistan and the 
various groups that are involved there.” 
Campbell stated that “[a]s you know, very 

complicated between Pakistan, Afghanistan; I 
do try to maintain ties with Pakistan.” He 
added that “[r]econciliation is going to take 
time…[and] [i]t’s going to take both 
Afghanistan and Pakistan working together.”  
 
DOD Acquisition Report 
 
Key Points: 

 The DOD’s top acquisition official releases a 
report showing some progress in buying and 
developing major weapons systems 

 
On October 5, the Office of the Under 
Secretary of Defense for Acquisition, 
Technology and Logistics (AT&L) released its 
annual report on the “Performance of the 
Defense Acquisition System.” AT&L asserted 
that “[c]ost growth on our major programs is 
generally at or better than historical levels, but 
outliers remain a problem…[and] [s]ome 
specific types of cost growth are getting 
better.” AT&L said that “[m]edian biennial 
change in total needed program funding has 
been near zero since 2009 (although past 
growth over baselines remains)…[and] 
[c]ontractors on Major Defense Acquisition 
Program (MDAP) contracts are doing a better 
job of meeting cost targets…[and] [t]he 
number of MDAP contracts started since 2009 
with price reductions has increased significantly 
compared to earlier contracts.”  
 
AT&L stated that “[t]hese results may be 
evidence of early success from Better Buying 
Power (BBP) initiatives…[and] [t]he BBP 
“should cost” initiative, which has been in place 
for almost 5 years, requires our managers to 
actively seek ways to save money and to set 
targets for doing so, not just to stay within their 
budgets.” The AT&L asserted that “[t]his is a 
major cultural change that seems to be taking 
hold…[and] [a]nother BBP initiative, supported 
by the data in last year’s report, is the increasing 
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the use of formulaic incentive-type contracts 
(both cost-plus-incentive-fee and fixed-price-
incentive) that tie contractor financial results 
explicitly to cost performance and indirectly 
(because time is money) to schedule 
performance.” AT&L stated that “[i]n this 
report, we examine some measures of 
government costs of doing business…[and] 
[o]ur early analysis indicates that these costs are 
not excessive compared to overhead costs in 
the defense industry itself.”  
 
AT&L contended that “[b]eyond these 
operational acquisition questions, there is 
evidence that we have been pursuing less 
complex systems with about the same or less 
risk since 2009…[and] [t]his aligns with 
[concerns] that in some areas we may not be 
pushing the state-of-the-art enough in terms of 
technical performance.” AT&L stated that 
“[t]his endangers our military technical 
superiority…[and] our new product pipeline is 
not as robust as it should be at a time when our 
technological superiority is being seriously 
challenged by potential adversaries.”  
 
AT&L stated that “[t]his report also 
summarizes some important, recently 
completed work performed by the Institute for 
Defense Analyses…[which] shows a very 
strong correlation between high acquisition 
cost growth for programs and tight budgetary 
environments (like the one at present) during 
program baselining.” AT&L stated that “[w]hile 
we need to do more work to understand the 
underlying causes of this result, it should give 
us all pause that acquisition unit cost growth on 
such programs is consistently 3-times higher 
(about 30 percent versus 10 percent) than that 
for programs started when budgets are not as 
constrained.”  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  

 
HEALTH 
 
House Budget Committee Reports 
Reconciliation Package 
 
Key Points: 

 House Budget Committee approves 
reconciliation instructions; Package expected on 
House Floor later this month 

 
On October 9, the House Budget Committee 
favorably reported reconciliation instructions 
that would repeal and defund portions of the 
“Patient Protection and Affordable Care Act” 
(P.L. 111-148, 111-152) (ACA), and includes 
other health provisions such as the defunding 
of Planned Parenthood. The proposal was 
approved without amendment by a party line 
vote of 21 to 11. The plan can now be brought 
to the House Floor, and it is expected to be 
taken up the week of October 19.  
 
The reconciliation instructions included 
products from three Committees that reported 
their recommendations last week. The House 
Ways and Means Committee’s “Budget 
Reconciliation Legislative Recommendations 
Relating to Repeal of Certain Excise Taxes 
Enacted in the Patient Protection and 
Affordable Care Act,” repeals several major 
components of the ACA, including the law’s 
individual mandate, employer mandate, the 2.3 
percent excise tax on medical devices, and the 
“Cadillac Tax” on high cost health plans. The 
House Ways and Means Committee also 
reported the “Budget Reconciliation Legislative 
Recommendations Relating to Repeal of the 
Independent Payment Advisory Board,” which 
repeals Sections 3403 and 10320 of the ACA, 
which related to the establishment of the 
Independent Payment Advisory Board (IPAB). 
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Included from the House Energy and 
Commerce Committee were recommendations 
to repeal the ACA’s Prevention and Public 
Health Fund and a plan to prevent states from 
receiving federal dollars for organizations that 
provide abortions. 
 
Finally, the plan includes the House Education 
and Workforce Committee’s recommendation 
to repeal the ACA’s employer auto-enrollment 
requirement for large employers. 
 
House Budget Committee Chairman Tom 
Price (R-GA) said that the combined savings 
included in this bill is $79.8 billion. He said that 
this process would allow Congress to move the 
legislation in an “expedited manner and to the 
President’s desk for consideration.” Price 
indicated that the Committee was fulfilling its 
role to combine the recommendations from the 
three Committees, but that under the 
Congressional Budget Act it is not within the 
Committee’s power to make changes to the 
legislation. 
 
Senate Panels Convenes Hearing on NIH 
Investment 
 
Key Points: 

 Senate Appropriators focus on importance of 
NIH funding, discuss budget proposals and 
impact on medical research 

 
The Senate Appropriations Committee’s Labor, 
Health and Human Services, Education, and 
Related Agencies Subcommittee held a hearing 
entitled “National Institutes of Health: 
Investing in a Healthier Future.” The 
Subcommittee received testimony from 
National Institutes of Health (NIH) Director 
Dr. Francis Collins, who highlighted the 
breakthroughs generated by the NIH that have 
increased longevity and led to health 
improvements. He specifically mentioned the 

work of the National Cancer Institute (NCI), 
and the development of immunotherapy 
treatments that are helping fight cancer. He 
thanked Congress for support and urged 
sustained investment in the NIH.  
 
Committee Members discussed NIH funding, 
and Subcommittee Chairman Roy Blunt (R-
MO) stressing that the panel has placed a high 
priority on research including an additional $2 
billion for NIH in FY 2016 Appropriations. He 
said that NIH’s purchasing power has declined 
by over 20 percent due to budget cuts, and 
expressed concern for the challenges to new 
researchers seeking grant approvals.  
 
Subcommittee Ranking Member Patty Murray 
(D-WA) said that it is critical to avoid short-
sighted budgeting to support medical research. 
She referenced the work that she is doing with 
Senate Health, Education, Labor and Pensions 
(HELP) Committee Chairman Lamar 
Alexander (R-TN) on a bipartisan initiative to 
improve medical innovations. She stressed the 
need for bipartisanship to ensure that these 
important investments are made.  
 
In the Committee report to accompany FY 
2016 appropriations legislation for Labor, 
HHS, Education and Related Agencies (S. 
1695), the Committee recommended more than 
$32 billion in funding for the NIH, a seven 
percent increase from FY 2015 and would 
represent the largest increase NIH has received 
in over a decade.  
 
Upcoming Hearings and Meetings 
 
October 13-14 
 
Medical Devices: The Food and Drug 
Administration will hold a workshop entitled 
“Physiological Closed-Loop Controlled (PCLC) 
Devices” on challenges related to the design, 
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development, and evaluation of critical care 
PCLC devices. 
 
October 13 
 
Nursing: The National Institute of Nursing 
Research will hold a symposium entitled 
“Advancing Science, Improving Lives.” 
 
Dyslexia: The Senate Help, Education, Labor 
and Pensions Committee will hold two field 
hearings entitled “Developmental Perspective 
on Testing for Dyslexia” in New Orleans and 
Baton Rouge, Louisiana.  
 
Ebola: The Association of American Medical 
Colleges will hold a briefing entitled “One Year 
Later: Lessons Learned from Ebola in the U.S. 
and Academic Medicine’s Role in Preparing for 
the Next Threat.” 
 
October 14 
 
Health IT: Politico will hold a discussion on 
“Will Tech Transform Chronic Care?” 
 
October 15 
 
Reproductive Health: The D.C. Chapter of 
the American Academy of Pediatrics will hold a 
symposium entitled “D.C. Reproductive Health 
Policy.” 
 
Behavioral Health: America’s Essential 
Hospitals will hold its Innovations Summit on 
Integrating Primary Care and Behavioral 
Health. 
 
Synthetic Biology: The Woodrow Wilson 
Center’s Science and Technology Innovation 
Program will hold a discussion a new report, 
“Leveraging Synthetic Biology’s Promise and 
Managing Potential Risk: Are We Getting It 
Right?” 

 
October 16 
 
Non-Microbial Biomarkers: The Food and 
Drug Administration will hold a workshop on 
“Non-Microbial Biomarkers of Infection for In 
Vitro Diagnostic Device Use,” to receive input 
from stakeholders and discuss approaches to 
the study on non-microbial biomarkers for 
differentiating viral from bacterial infections 
and for diagnosis and assessment of sepsis.  
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
UAS Hearing 
 
Key Points: 

 The Aviation Subcommittee looked at the 
state of integration of UAS into the NAS 
and the issues posed by widespread use of 
drones 

 
On October 7, the House Transportation and 
Infrastructure Committee’s Aviation 
Subcommittee held a hearing entitled 
“Ensuring Aviation Safety in the Era of 
Unmanned Aircraft Systems.” Topics discussed 
included, but were not limited to: (1) 
registration; (2) sense and avoid technology; (3) 
near misses; (4) unmanned aircraft system 
(UAS) integration; and (5) the Federal Aviation 
Administration’s (FAA) rulemaking. 
  
Subcommittee Chairman Frank LoBiondo (R-
NJ) stated UAS represent the latest frontier in 
aviation. He said they are contributing to the 
economy and changing how we do business in 
a variety of environments and can be used to 
save time, money, and lives. He said they bring 
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new challenges as well. He observed a 
significant increase in pilots reporting drones 
this year. He stressed the importance of 
addressing midair collisions before a tragedy 
strikes. He conceded some of the reported 
sightings might have been lawfully operated, or 
might have been a bird. He observed the 
timeliness of this conversation in light of the 
upcoming holiday season and the likelihood of 
more drones being purchased. He stressed an 
importance between safety and growing this 
industry. 
 
Subcommittee Ranking Member Rick Larsen 
(D-WA) announced the number of UAS sold 
this year could be 700,000 and will continue to 
grow. He stated many of these people are 
serious users, but some of these individuals are 
unfamiliar with operating in the National 
Airspace System (NAS). He declared if more is 
not done to strengthen safety, the question 
becomes not if an accident will occur, but 
when. He highlighted several near misses that 
have been reported, but also acknowledged the 
benefits UAS can bring to society. He cited a 
report from a trade group that estimated in ten 
years, UAS will create 100,000 jobs and add 
$82 billion in value to the economy. Larsen said 
FAA Reauthorization Act of 2012 instructed 
UAS be integrated into the NAS by 2012. He 
hoped to find out what FAA and Congress can 
do to safely integrate recreational drones. He 
cautioned against a broad interpretation of 
Section 336 of the Act, which gives FAA 
authority to regulate the use of model UAS, 
saying it was intended to be applied narrowly. 
He added in light of the safety incidents that 
have already taken place this year, it might be 
time to revisit that provision. 
 
Full Committee Ranking Member Peter 
DeFazio (D-OR) said first and foremost rules 
need to be established to ensure the integrity 
and safety of the NAS. He observed it is 

unknown what happens when a plane engine 
ingests a drone and FAA is now looking into 
this. He said there are two types of UAS – toys 
and commercial – and the toys need to be 
restricted in terms of where they can operate. 
He declared that before they can be sold, they 
should be programmed to not fly in restricted 
airspace or over 400 feet. He announced 
anyone who tampers with these limitations, or 
operates these aircraft irresponsibly should be 
subject to serious penalties and fines. He also 
said FAA should look into registering UAS to 
track them back to irresponsible operators as 
necessary. He highlighted interruptions in 
forest fighting services due to drones operating 
in the region. He said he wanted to know if 
FAA has the authority to take action against 
these violators, or if new authorities and 
regulations need to be established. He stressed 
the necessity of an education campaign. He 
called on this campaign to be pushed for and 
paid by the manufacturers of these toys. 
 
FAA Deputy Administrator Michael Whitaker 
said commercial and recreational use of UAS 
has increased. He highlighted that many 
recreational operators are not part of local 
model clubs that follow safety guidelines and 
rules; instead, they are often unaware they are 
operating in a shared airspace. He declared that 
in order to integrate these aircraft into the 
NAS, it is necessary to bring these operators 
into the aviation safety culture. He noted this 
will require education and collaborative public 
outreach. He said the “Know Before You Fly 
Campaign” is designed to provide operators 
with guidelines for how to fly safely and is 
raising awareness of where UAS can and 
cannot fly. He also highlighted the “No Drone 
Zone” campaign that prohibits drone usage at 
public events. Whitaker announced education 
and enforcement must go hand in hand. He 
declared strong enforcement action would be 
taken against anyone who operates an aircraft 
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in an unsafe or illegal manner. He observed 
FAA recently announced a $1.9 million penalty 
for a company that knowingly conducted 
unauthorized flights over Chicago and New 
York. He acknowledged the technology is 
changing, which also allows an opportunity to 
increase safety. He also acknowledged the 
regulatory framework needs to adapt to these 
changes in technology. He said the proposed 
rule for operating small unmanned aircraft 
meets the commercial demand and deals with 
operations FAA knows are safe. He said the 
rulemaking process attempts to balance the 
ability to foster innovation without sacrificing 
safety. He stressed FAA will be nimble in 
adopting new technologies. 
 
Head of VW America Appears Before 
House Subcommittee 
 
Key Points: 

 The House Energy and Commerce Committee 
heard testimony from VW and the EPA 

 Members on both sides of the aisle were critical 
of VW and pressed for answers on how VW 
will make consumers whole 

 
On October 8, the House Energy and 
Commerce Committee’s Oversight and 
Investigations Subcommittee held a hearing 
entitled “Volkswagen’s Emissions Cheating 
Allegations: Initial Questions.” The hearing 
examined the available facts and the initial 
compliance and consumer issues stemming 
from Volkswagen’s (VW) reported use of 
engine software that would reduce the 
effectiveness of emissions control systems in 
certain make and model year diesel passenger 
vehicles in the United States, in apparent 
violation of the Clean Air Act and its 
implementing regulations. 
 
Subcommittee Chairman Tim Murphy (R-PA) 
noted that in the U.S. alone some 482,000 

models were affected by the emissions cheating 
software. He explained the Energy and 
Commerce Committee has opened an 
investigation to get answers for the public: 
what happened, who was involved, and why. 
He emphasized that the head of VW America 
is appearing voluntarily before the 
subcommittee and has agreed to cooperate in 
the investigation. He expressed concern about 
the impact of the scandal on customers, family 
owned dealerships and the public. He also 
questioned what VW is doing to make whole 
those who are affected by the devices and what 
is it doing to correct the flaw while ensuring the 
vehicles work properly. He asserted the 
behavior to which VW admitted represents a 
violation of fundamental public trust.  
 
Subcommittee Ranking Member Diana 
DeGette (D-CO) pointed to the fact that 
several VW vehicles were previously recalled in 
order to fix among other things an emissions 
issue, but the California Air Resources Board 
(CARB) recently found that issue had not been 
addressed. She noted the cars at issue were 
producing up to 40 times the amount of 
allowable nitrogen oxides (NOx) in emissions. 
She stressed that VW has not revealed how the 
defeat device operates and why it was installed; 
nor has it revealed what it told the 
Environmental Protection Agency (EPA) and 
the CARB over the past few years, asking 
whether VW was actually trying to solve the 
problem. She expressed concern about the 
economic impact on dealers and consumers 
who do not know what is going to happen to 
their cars. She observed that this committee 
“has been here before” pointing to similar 
investigations of Toyota and other 
manufacturers.  
 
Full Committee Chairman Frank Upton (R-MI) 
observed that the salient questions are “what 
did you know and when did you know it,” 
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observing VW knew about this device 18 
months ago, wondering what was done to solve 
the problem. He questioned why VW went to 
such great lengths to evade emissions 
requirements and what other corners it has cut. 
He contended that if VW is serious about 
rebuilding the broken trust, the company’s 
leaders will need to be open and honest. He 
declared that “VW will inevitably pay a steep 
price for this dirty little secret.” He noted that 
Michigan is one of several states that have 
launched its own investigations. He pointed to 
the “Transportation Recall Enhancement, 
Accountability and Documentation (TREAD) 
Act,” which is intended to protect consumers 
from abuses by automakers that included fines 
and criminal charges. He emphasized that VW 
has betrayed the public trust and should be 
held accountable.  
 
Full Committee Ranking Member Frank 
Pallone Jr. (D-NJ) questioned who knew what 
was happening both in Germany and the U.S. 
He also questioned “how much we should trust 
VW…and how much we should trust the auto 
industry in general,” pointing to the faulty 
acceleration of Toyota vehicles, and the GM 
ignition defect. He observed in both of those 
cases, executives knew about the defects for a 
significant amount of time before action was 
taken. He expressed concern that VW lied to 
regulators about vehicle emissions, contending 
the pervasive dishonesty of the auto industry 
must stop now. He declared “the American 
public are not crash test dummies.” 
 
Volkswagen Group of America President and 
Chief Executive Officer Michael Horn 
emphasized VW’s commitment to cooperation, 
noting their internal investigation is just 
beginning. He apologized on behalf of the 
company for the use of software programs 
used to defeat emissions testing. He said he was 
informed of the EPA process, but was not told 

about the cheat device. He said he was told in 
2014 that there was a specific plan to bring the 
vehicles into compliance. He said in 2014, VW 
disclosed to the CARB that models from 2009-
2015 contained a defeat device, or an auxiliary 
emissions control device (AECD). He noted 
they have withdrawn the certification 
application for 2016 vehicles. He expressed 
disappointment, declaring that he did not think 
such a thing was possible at VW. He asserted 
that VW will work to regain the public trust, 
while He said they are conducting a worldwide 
investigation as to how this happened and who 
can be held responsible. He emphasized the 
investigation is just beginning. He observed 
that the vehicles do not present a safety hazard 
and are still safe to drive. He explained that the 
three groups of vehicles involved with each 
require a different remedy. He said VW will 
also undertake to ensure that something like 
this will never happen again. He expressed 
VW’s commitment to open communication 
about the investigation, recall and repair.  
 
EPA Office of Transportation and Air Quality, 
Office of Air and Radiation Director 
Christopher Grundler testified that EPA sent a 
notice of violation of the Clean Air Act to VW 
in September 2015 regarding software that 
circumvents EPA clean air standards. He 
explained that these cars had software called a 
“defeat device” that contains a switch that 
senses whether a vehicle’s emissions are being 
tested in order to circumvent environmental 
regulations. Grunder indicated that VW 
violated several Clean Air Act provisions, and 
also accused VW of concealing these violations 
from the EPA. He reported the EPA will work 
with the Department of Justice while 
investigating VW, but said he was unable to 
release information about an ongoing 
investigation. Grundler noted that VW’s 
liability under the Clean Air Act will be an 
aspect of this investigation, as will efforts to 
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understand and mitigate the impacts of VW’s 
cheating. He told the Committee that EPA has 
sent a letter to auto manufacturers notifying 
them of more frequent emissions testing.  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Kevin, 
Prior, Hanna Laver, and Marc Pitaressi contributed to 
this section. 
 
TECHNOLOGY 
 
CISA Might Come To Senate Floor 
 
Key Points: 

 The heads of the Senate Intelligence Committee 
claimed that CISA will be considered the week 
of October 19 

 However, Senate leadership has not publicly 
committed to bringing the bill back to the floor 

 
This week, at an October 6 Chamber of 
Commerce event, Senate Intelligence 
Committee Chairman Richard Burr (R-NC) 
and Ranking Member Dianne Feinstein (D-CA) 
were quoted as saying that the “Cybersecurity 
Information Sharing Act of 2015” (CISA) (S. 
754) would come to the Senate floor after next 
week’s recess. However, the language used by 
both Burr and Feinstein indicated that floor 
consideration may be aspirational at this point 
and they are seeking to persuade Senate 
leadership to bring the bill back to the floor. At 
one point, Feinstein said it was a “very good 
rumor…with some knowledge” that CISA 
would come to the floor, and both said they 
have been, and are continuing, to convince 
leadership to bring CISA to the floor. Feinstein 
at a different point that “it looks like” CISA 
will be on the “floor when we get back.” 
Whether the state of play has changed since 
these remarks were made earlier this week 
remains to be seen, but it is possible that 
consideration of CISA gets delayed again. 

 
Additionally, Feinstein stressed that they are 
working with the sponsors of the 21 
amendments made in order by the unanimous 
consent agreement promulgated in August to 
roll as many into a managers’ package as 
possible. However, both conceded at different 
points in their remarks that some Members are 
not interested in seeing any cyber legislation 
move forward.  
 
Additionally, there could be further changes to 
the draft Burr-Feinstein Managers’ Amendment 
circulated in late July. This package largely 
tracks with the Committee reported version of 
CISA except for some notable changes. First, 
in a number of places, the information that 
must be scrubbed from cyber threat indicators 
before the federal government or a private 
entity can share information has been expanded 
to include any information that might identify a 
person. Second, in the previous iteration of 
CISA, only the Department of Justice (DOJ) 
was tasked with respect to promulgating 
procedures and policies for how the federal 
government receives information. The 
Managers’ Amendment would require that the 
Department of Homeland Security (DHS) and 
the DOJ must work together in promulgating 
these policies and procedures. 
 
Nonetheless, when the Senate does turn to 
CISA, there will be no need for a motion to 
proceed, and the Senate will move on to the 
bill, Burr and Feinstein will offer their 
Managers’ Amendment, and the following 21 
first degree amendments (10 Republican and 11 
Democratic) will be in order: 

 Paul #2564 (liability immunity); 

 Carper #2627 (EINSTEIN); 

 Kirk #2603 (International cyber 
criminal reports); 

 Coons #2552 (Personal ID 
information scrub); 
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 Heller #2548 (“reasonably believe”); 

 Franken #2612 (cybersecurity and 
cyber threat indicator definition); 

 Coats #2604 (threats to mobile devices 
report); 

 Tester #2632 (transparency); 

 Leahy #2587 (Strike FOIA 
Exemption); 

 Gardner #2631 (Sec of State 
International cyberspace policy); 

 Murphy #2589 (Judicial redress); 

 Vitter #2578 (security clearances); 

 Whitehouse #2626 (Cyber crime); 

 Vitter #2579 (small business); 

 Wyden #2621 (Remove Personal ID 
information); 

 Flake #2582 (6 year sunset); 

 Wyden #2622 (Government 
notification of mishandled 
information); 

 Cotton #2581(FBI/Secret Service); 

 Mikulski #2557 (Plus up Cyber 
funding OPM); 

 Flake #2580 (private entity); and 

 Carper #2615 (DHS portal) 
 
Cassidy and Whitehouse Release Health IT 
Reform Bill; Two Health IT Final Rules 
Issued 
 
Key Points: 

 Two HELP Committee Members release a 
bill to revamp health IT and two major EHR 
rules are released 

 
On October 6, two Members of the Senate 
Health, Education, Labor, and Pensions 
(HELP) Committee released a bill to address a 
number of the problems turned up during a 
series of hearings on health information 
technology (IT), particularly the development 
of incentives to drive adoption of electronic 
health records (EHR). Senators Bill Cassidy (R-

LA) and Sheldon Whitehouse (D-RI) 
introduced the “Transparent Ratings on 
Usability and Security to Transform 
Information Technology (TRUST IT) Act of 
2015.” In their press release, Cassidy and 
Whitehouse claimed that the TRUST IT Act of 
2015 “would help ensure that certified health 
IT systems are performing as promised in the 
field, and establish a rating system that will 
enable consumers to compare different 
products based on that performance.”  
 
Cassidy and Whitehouse stated that “[t]he 
TRUST IT Act is focused on making health IT 
systems accountable for their performance in 
three key areas: security, usability, and 
interoperability.” They claimed that “the bill 
will establish a Health IT Rating System – to be 
published on the Office of the National 
Coordinator for Health Information 
Technology’s website – to enable consumers to 
compare certified health IT products on those 
three criteria.” Cassidy and Whitehouse said 
that “[t]he Rating System would be developed 
through an open and transparent stakeholder 
input process…[and] also establishes a process 
for the collection and verification of 
confidential feedback from health care 
providers, patients, and other users on the 
usability, security, and interoperability of 
products; and from health IT vendors on 
practices of health IT users that may inhibit 
interoperability.” They contended that the bill 
“requires health IT vendors to report on the 
performance of their health IT products every 
two years and authorizes the assessment of 
fines – and in some cases decertification of 
products – for failing to report.” Cassidy and 
Whitehouse stated that “[t]he fines collected 
would be used to create a revolving user 
compensation fund to help offset costs of 
purchasing new certified health IT for users 
whose health IT was decertified.” 
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Cassidy and Whitehouse stated that “the 
TRUST IT Act will enhance the federal 
certification system for health IT products by: 

 Authorizing the Office of the National 
Coordinator for Health Information 
Technology to make publicly available 
information, such as summaries, screen 
shots, or video demonstrations, 
showing how certified health 
information technology meets 
certification requirements; 

 Requiring the certification program to 
establish that health IT products meet 
applicable security requirements, 
incorporate user-centered design, and 
achieve interoperability, consistent with 
the reporting criteria developed for the 
Health IT Rating Program; 

 Requiring health IT vendors to attest 
they do not engage in certain 
information blocking activities, 
including nondisclosure clauses in their 
contracts, as a condition of certification 
and maintenance of certification; 

 Authorizes the Inspector General of 
the Department of Health and Human 
Services to investigate claims of 
information blocking and assess civil 
monetary penalties on any person or 
entity determined to have committed 
information blocking.” 

 
On October 6, the Centers for Medicare & 
Medicaid Services (CMS) and Office of the 
National Coordinator for Health Information 
Technology (ONC) “released final rules that 
simplify requirements and add new flexibilities 
for providers to make electronic health 
information available when and where it 
matters most and for health care providers and 
consumers to be able to readily, safely, and 
securely exchange that information” according 
to their press release. CMS and ONC stated 
that “[t]he final rule for 2015 Edition Health IT 

Certification Criteria (2015 Edition) and final 
rule with comment period for the Medicare and 
Medicaid EHRs Incentive Programs will help 
continue to move the health care industry away 
from a paper-based system, where a doctor’s 
handwriting needed to be interpreted and 
patient files could be misplaced.” 
 
In the final rule titled “Electronic Health 
Record Incentive Program—Stage 3 and 
Modifications to Meaningful Use in 2015 
through 2017”, CMS stated that the regulation 
“specifies the requirements that eligible 
professionals (EPs), eligible hospitals, and 
critical access hospitals (CAHs) must meet in 
order to qualify for Medicare and Medicaid 
EHR incentive payments and avoid downward 
payment adjustments under the Medicare EHR 
Incentive Program.” CMS stated that “[i]n 
addition, it changes the Medicare and Medicaid 
EHR Incentive Programs reporting period in 
2015 to a 90-day period aligned with the 
calendar year…[and] removes reporting 
requirements on measures that have become 
redundant, duplicative, or topped out from the 
Medicare and Medicaid EHR Incentive 
Programs.” CMS stated that “[i]n addition, this 
final rule with comment period establishes the 
requirements for Stage 3 of the program as 
optional in 2017 and required for all 
participants beginning in 2018.” CMS added 
that “[t]he final rule with comment period 
continues to encourage the electronic 
submission of clinical quality measure (CQM) 
data, establishes requirements to transition the 
program to a single stage, and aligns reporting 
for providers in the Medicare and Medicaid 
EHR Incentive Programs.” 
 
According to an ONC fact sheet regarding the 
final rule titled “2015 Edition Health 
Information Technology (Health IT) 
Certification Criteria, 2015 Edition Base 
Electronic Health Record (EHR) Definition, 
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and ONC Health IT Certification Program 
Modifications,” the “final rule establishes 
health IT certification criteria that support 
patient care, patient participation in care 
delivery, and electronic exchange of 
interoperable health information.” ONC 
claimed that “the final rule enhances the ONC 
Health IT Certification Program by including 
provisions for more rigorous testing of health 
IT exchange capabilities, establishing explicit 
requirements for in-the field surveillance and 
transparency of health IT, and by making 
granular information about certified health IT 
publicly available through an open data 
certified health IT product list (CHPL).” 
 
EU Safe Harbor Decision 
 
Key Points: 

 An EU court has struck down the agreement 
between the U.S. and EU that allowed U.S. 
multinationals to transfer personal data out of 
the EU 

 The case arose when an Austrian sued 
Facebook for shifting his personal data out of 
Europe where, he alleged, the NSA could 
access it 

 
On October 6, the Court of Justice of the 
European Union (Court) issued a decision that 
struck down the U.S.-EU Safe Harbor 
Framework, the mode by which U.S. 
multinationals may transfer personal data 
outside of EU nations. The decision arises 
from a complaint made in the wake of former 
National Security Agency (NSA) contractor 
Edward Snowden’s leaking of documents. 
Additionally, it appears that the Court did not 
provide for a transition period and that U.S. 
multinationals must immediately stop 
transferring personal data out of the EU.  
 
In its press release, the Court explained that 
“Maximillian Schrems, an Austrian citizen, has 

been a Facebook user since 2008…[and] [a]s is 
the case with other subscribers residing in the 
EU, some or all of the data provided by Mr 
Schrems to Facebook is transferred from 
Facebook’s Irish subsidiary to servers located 
in the United States, where it is processed.” 
The Court stated that “Mr Schrems lodged a 
complaint with the Irish supervisory authority 
(the Data Protection Commissioner), taking the 
view that, in the light of the revelations made in 
2013 by Edward Snowden concerning the 
activities of the United States intelligence 
services (in particular the National Security 
Agency (‘the NSA’)), the law and practice of 
the United States do not offer sufficient 
protection against surveillance by the public 
authorities of the data transferred to that 
country.” The Court noted that “[t]he Irish 
authority rejected the complaint, on the 
ground, in particular, that in a decision of 26 
July 20002 the Commission considered that, 
under the ‘safe harbor’ scheme, the United 
States ensures an adequate level of protection 
of the personal data transferred (the Safe 
Harbor Decision).” The Court stated that 
“today’s judgment…holds that the existence of 
a Commission decision finding that a third 
country ensures an adequate level of protection 
of the personal data transferred cannot 
eliminate or even reduce the powers available 
to the national supervisory authorities under 
the Charter of Fundamental Rights of the 
European Union and the directive.”  
 
In a statement, Secretary of Commerce Penny 
Pritzker said “[w]e are deeply disappointed in 
today’s decision from the European Court of 
Justice, which creates significant uncertainty for 
both U.S. and EU companies and consumers, 
and puts at risk the thriving transatlantic digital 
economy.” She stated that “[f]or the last two 
years, we have worked closely with the 
European Commission to strengthen the U.S.-
EU Safe Harbor Framework, with robust and 
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transparent protection, including clear 
oversight by the Department of Commerce and 
strong enforcement by the U.S. Federal Trade 
Commission.” Pritzker stated that “[t]he court’s 
decision necessitates release of the updated 
Safe Harbor Framework as soon as possible.” 
She said that “[w]e are prepared to work with 
the European Commission to address 
uncertainty created by the court decision so 
that the thousands of U.S. and EU businesses 
that have complied in good faith with the Safe 
Harbor and provided robust protection of EU 
citizens’ privacy in accordance with the 
Framework’s principles can continue to grow 
the world’s digital economy.”    
 
The House Energy and Commerce Committee 
issued a statement expressing concern about 
the effect of the decision on U.S. technology 
companies and requested a briefing from the 
Department of Commerce (DOC). The 
Committee asserted that “[t]he ripple of 
uncertainty caused by today’s decision is cause 
for concern as digital data flows have become a 
bedrock of commerce…[and] [w]e must be 
mindful of any decision that threatens U.S. jobs 
and the strong commercial ties between our 
country and the European Union.” The 
Committee stated that “[o]ur hope is that 
European regulators move quickly, working 
with the DOC and others here in the U.S., to 
provide a quick resolution to this unnecessary 
uncertainty.” The statement was issued by Full 
Committee Chairman Fred Upton (R-MI) and 
Ranking Member Frank Pallone, Jr. (D-NJ), 
Communications and Technology 
Subcommittee Chairman Greg Walden (R-OR) 
and Ranking Member Anna Eshoo (D-CA), 
and Commerce, Manufacturing, and Trade 
Subcommittee Chairman Michael C. Burgess, 
M.D. (R-TX) and Ranking Member Jan 
Schakowsky (D-IL). 
 

In its overview of the Safe Harbor, DOC stated 
that “[t]he European Commission’s Directive 
on Data Protection went into effect in October 
1998, and would prohibit the transfer of 
personal data to non-European Union 
countries that do not meet the European 
Union (EU) “adequacy” standard for privacy 
protection.” DOC stated that “[w]hile the 
United States and the EU share the goal of 
enhancing privacy protection for their citizens, 
the United States takes a different approach to 
privacy from that taken by the EU.” DOC 
asserted that “[t]he United States uses a sectoral 
approach that relies on a mix of legislation, 
regulation, and self-regulation…[but [t]he EU, 
however, relies on comprehensive legislation 
that requires, among other things, the creation 
of independent government data protection 
agencies, registration of databases with those 
agencies, and in some instances prior approval 
before personal data processing may begin.” 
DOC stated that “[a]s a result of these 
differences, the Directive could have 
significantly hampered the ability of U.S. 
organizations to engage in a range of trans-
Atlantic transactions.” 
 
DOC stated that “[i]n order to bridge these 
differences and provide a streamlined and cost-
effective means for U.S. organizations to satisfy 
the Directive’s “adequacy” requirement, the 
[DOC] in consultation with the European 
Commission developed a “safe harbor” 
framework.” DOC stated that “[t]he U.S.-EU 
Safe Harbor Framework, which was approved 
by the EU in 2000, is an important way for U.S. 
organizations to avoid experiencing 
interruptions in their business dealings with the 
EU or facing prosecution by EU member state 
authorities under EU member state privacy 
laws.” DOC stated that “[s]elf-certifying to the 
U.S.-EU Safe Harbor Framework will ensure 
that EU organizations know that your 
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organization provides “adequate” privacy 
protection, as defined by the Directive.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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